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A Defensible Universalism

Key questions

 1. What role, if any, does geography play in the justification of human 
rights?

 2. What are human rights?
 3. What is gained by identifying human rights with IHRL? What is lost 

by doing so?
 4. What are some of the key motivations behind the establishment of 

the modern human rights movement?
 5. Why do philosophers typically disagree on what human rights are?
 6. Why are liberty, equality and human dignity so important to human 

rights?
 7. What is the ‘positive liberty tradition’ and what is its significance for 

human rights?
 8. Why is equality so important to human rights?
 9. What are the basis and the limitations of the ‘indifferent to difference’ 

approach?
10. Why is it necessary to accord any importance to the social context of 

human agency in defending human rights?

Introduction

This first chapter presents a framework for understanding human rights 
in the context of cultural diversity. I begin by addressing the need for 
human rights and argue that human rights are motivated by the ter-
rible and enduring consequences of inhumanity whilst simultaneously 
testifying to the persevering potential of humanity. I then proceed to 
enumerate my understanding of the content of human rights and an 
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account of the normative basis of human rights. I identify the content 
of human rights with its institutional embodiment within international 
human rights law (IHRL). Despite this appeal to positive law, I argue 
that IHRL is inherently normative to the extent that it draws upon three 
core moral ideals: liberty, equality and dignity. I discuss these ideals 
and offer formulations of each of them. I conclude by arguing that any 
attempt to formulate a human rights-based response to cultural diver-
sity is bound to acknowledge the social basis and context of human life 
and agency.

Human rights, melancholia and loyalty to humanity 

For any right to be considered a quintessentially human right it must 
be capable of being possessed by all human beings to whom it applies. 
For example, all human beings are said to possess an absolute human 
right against torture. All human beings, wherever they happen to be, 
whether in the valleys of Kandahar in Afghanistan or the streets of 
Manhattan, possess this right by virtue of being human. State authori-
ties may not justify torturing someone on the grounds that any par-
ticular human being is in some sense less human by virtue of behaving 
in an allegedly inhumane manner. Similarly, a human right to health 
care cannot be denied on the grounds that some individuals routinely 
pursue unhealthy lifestyles. An individual’s possession of their human 
rights is not dependent upon their meritorious behaviour. Nor do 
contingent circumstances, such as geographical location, affect any-
one’s fundamental claims to the possession of human rights. Finally, 
the task of justifying human rights does not ultimately depend upon 
their being endorsed by all human beings. A coherent case for the 
universality of human rights can be made despite the fact that not 
everyone views human rights as universally valid. Thus, human rights 
must be both universally applicable, essentially independent of their 
recognition within bodies of law, and, to a certain extent, impervious to 
 people’s opinion of them. 

In terms of their practical efficacy it is obviously desirable that they 
are widely endorsed by those who would have an interest in them. I 
shall argue that the most concerted opposition to human rights ema-
nates amongst those who view human rights as posing a systematic 
threat to continuing inequality and political injustice. It is also desir-
able that human rights are legally established and implemented, but 
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legal recognition is not a condition of their moral legitimacy. One must 
therefore distinguish between human rights as grounded within a 
moral vision and their existence as legal rights, which may, or may not, 
be adequately respected and protected by those who have incurred 
a legal duty to do so. To dispense with an appeal to moral argument 
would render any inclusion of the human within human rights largely 
superfluous and leave us with only collections of legal rights whose 
existence is dependent upon legal and political contingency. In prac-
tice, of course, all human beings’ enjoyment of their human rights is 
largely dependent upon the will and power of contingent authorities 
to make good their legal commitments. However, we are only able to 
criticise such inequalities in accessing human rights by appealing to the 
morality of human rights, which grounds their universal legitimacy. 

Moral argumentation is essential to the justification of human rights. 
However, the indispensable role of moral argument within human 
rights also provides the source for endless debate and discussion. The 
interminable character of moral argument offers one of the most com-
pelling reasons why many human rights defenders prefer to ignore 
morality and focus instead upon the tangible and irrefutable nature of 
legal rights. While frustration with moral philosophy is often under-
standable, to dispense with morality is to throw the baby of human 
rights out with the bathwater of apparently unending intellectual 
debate. 

Setting aside for the moment those who argue that no moral prin-
ciple can ever be shown to be objectively and universally true, those 
philosophers who have attempted to identify the distinctly moral 
foundations of human rights have typically added to the frustration 
with philosophy by proposing a very diverse and sometimes mutually 
incompatible range of arguments and justifications. Thus, some phi-
losophers have argued that a genuinely universal set of human attrib-
utes and capacities can only really offer a defence of civil and political 
rights and thus does not extend to all existing IHRL. Such arguments 
tend to conceptualise equal liberty in terms which restrict the state to 
largely upholding a limited set of negative rights, which claim to leave 
individuals free to determine their own commitments and choices but 
do not actively support the exercise of liberty. Other philosophers have 
deeply disagreed with this approach to human rights and have insisted 
that the collection of human attributes and capabilities which human 
agency consists of entails a commitment to a holistic account of human 
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rights, which includes civil, political, social, economic and, increasingly, 
cultural rights also. Place any two philosophers in a room and you seem 
guaranteed to get an argument. This is, of course, problematic when 
the objective of discussion is precisely to identify a common moral basis 
for the existence of human rights. 

While philosophers of human rights tend to disagree on how human 
rights can best be argued for, most of these approaches highlight what 
might be referred to as laudable human characteristics, whether it be 
the capacity for exercising reason or the capacity to commune with the 
natural environment. If the objective of such arguments is to identify 
what makes us essentially human in order to ground subsequent claims 
to the necessary conditions for our agency, then all such approaches are 
guilty of falsely (or partially) representing humankind.

We are a truly astonishing species. This has been said many times 
before and in many different ways. We have proven ourselves capable 
of the most extraordinary intellectual and physical feats. We have con-
structed civilisations and we have identified the very building blocks 
of all life. We have also shown ourselves to be capable of the most 
horrendous acts of brutality and destruction. Generally, philosophers 
have been reluctant to engage with what might be termed the ‘darker 
side’ of humankind, although there are exceptions. Some philoso-
phers simply despair at humankind. For contemporary philosophers 
such as John Gray (2003) human beings are an essentially rapacious 
species. The idea of humanity is effectively a myth, which some of 
us endorse in a futile attempt to avoid having to confront what is 
left when the  deceitful consolations of religion and secular theology 
fall away: the sheer nihilistic meaninglessness of human existence. 
Those who have not abandoned all real hope cling to a series of mere 
illusions that moral progress can be achieved, despite the fact that 
the very same people are typically incapable of agreeing upon what 
morality might actually consist of. Much of the rest of humankind 
blithely continues to inflict largely irreparable harm on one another, 
non-human animals and the environment in the pursuit of their partial 
interests. According to another philosopher, renowned for his pro-
foundly melancholic critique of instrumentally rationalised life, ‘no uni-
versal history leads from savagery to humanitarianism, but there is one 
leading from the slingshot to the megaton bomb’ (Adorno 1973: 320). 
The despair of the likes of Gray and Adorno echoes Thomas Hobbes’s 
description of life in the state of nature as ‘solitary, poore, nasty, brutish 
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and short’ ([1651] 1962: 143). It would be tempting to dismiss such 
melancholic  pronouncements as the vocalisations of overly sensitive 
souls. However, one does not need to be particularly misanthropic 
to discern humankind’s propensity towards violence and destruction. 
Hobbes was writing in the immediate aftermath of an extremely brutal 
English Civil War. Adorno fashioned his entire philosophical vision 
as a direct response to ‘Auschwitz’, itself a horrific symbol for acts 
of barbarism and savagery which might once have been considered 
simply inconceivable. Gray is writing at a time where despite ubiqui-
tous references to human rights, violations of human rights continue to 
occur on a global and entirely systematic scale. I write these words as, 
alongside other ongoing human calamities, a refugee crisis is unfolding 
in Europe and the bodies of three-year-old children are washing up on 
Mediterranean coasts, while many European states and their popula-
tions are attempting to prevent those refugees who do not drown in the 
sea from entering onto their sovereign soil. It certainly casts into a new 
light the adage concerning the drowned and the saved.

Some might be tempted to argue that a propensity for causing great 
harm to others is found only in a very small minority of human beings. 
Typically, this approach places the blame for inhumanity at the doors 
of particularly evil and powerful others, who, it is argued, are not repre-
sentative of humankind. Irrespective of how reassuring is the view that 
the capacity to inflict terrible harms upon others is the sole preserve 
of a select and entirely unrepresentative few, it is fundamentally false. 
As the empirical studies of Stanley Milgram (1974) and more recently 
Philip Zimbardo (2007) have demonstrated, many of us are actively 
capable of acts of inhumanity if the situation appears to demand it of 
us. These insights build upon Hannah’s Arendt’s (1963) ground-break-
ing treatise on the so-called banality of evil. Evil-doers are not, when all 
is said and done, particularly remarkable or unusual. Indeed, one can 
extend this disturbing line of thinking further to include not just those 
who cause harm by commission but also those who do so by omis-
sion: the multitude of bystanders who fail to act to prevent harm being 
caused to others. Few amongst us can genuinely claim to be entirely 
‘not guilty’ to that charge. The work of writers such as Arendt, Milgram 
and Zimbardo serves to demonstrate that it is not only agents of the 
state that are capable of violating our human rights, and a capacity for 
causing (by act or omission) great harm is much more widespread than 
many of us would prefer to imagine. 
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The only laudable motivation for redirecting attention towards the 
darker side of humankind is to ensure that one knows what one is up 
against in seeking to promote and protect the conditions for humanity. 
Some might be inclined towards a state of cynical resignation, which 
is incapable of embracing any sense of hope or continuing faith in 
humanity. On this view, we are all heading towards hell in a handbas-
ket and there will be no collective redemption. The establishment and 
diffusion of the doctrine of human rights offers one of the strongest 
responses to those who are inclined towards either giving up on the 
world, or cynically seeking to profit from humankind’s darker side. 
There would be no real need for human rights if the propensity towards 
inhumanity did not exist. Human rights grow out of blood-soaked soil. 
As Michael Perry (a theological supporter of human rights) argues, ‘The 
real world is endlessly fertile in its yield of sobering, wrenching, clarify-
ing contexts for thinking about the idea of human rights’ (1998: 4). The 
modern human rights movement was undoubtedly strongly motivated 
by an acknowledgement of the need to fashion a new world order, in 
which norms of international law would serve to limit absolute state 
sovereignty. No doubt other motives were also at play in the framing 
of the Universal Declaration of Human Rights (UDHR)1 but there can 
be little real doubt that the sheer savagery which characterised the 
Second World War exerted significant influence upon the moral and 
political impetus towards the establishment of a universal template for 
 humanity. Auschwitz was a precursor to the UDHR. 

The very existence of human rights as a moral doctrine offers testi-
mony for the resilience of those who refuse to give up on the precarious 
dream of humanity. A commitment to human rights is fundamentally 
an expression of loyalty with the idea of humanity.2 Human rights stand 
as a corrective to the very conditions which, I am arguing, spawned 
them in the first place: our propensity for causing great harm to others. 
Human rights provide evidence of what might be simplistically (but 
never naïvely) referred to as our better side. After all, human rights 
are something we have constructed. Notwithstanding those who have 
argued that the morality which human rights rest upon is conceptually 
in need of a divine being in order to make sense, human rights have 
been fashioned and revised through the actions of human beings and 
not gods (see Perry 1998). Human rights are a moral doctrine which, 
albeit in varying ways, seeks to demonstrate that human beings do 
have the ability to at least contemplate respecting one another as moral 
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equals. Amongst the many assumptions which human rights rest upon, 
one of the most important is that it is possible for human beings to live 
in a state of relative harmony, in stark contrast to the evidence pro-
vided by so much of human history and contemporary circumstances. 
Human rights, which emerge out of systematic savagery, also increas-
ingly provide a language for representing acts of inhumanity. All of 
which speaks to the power of human rights as an idea. However, the 
doctrine has become so much more than simply an artefact of some 
humanist thinkers’ hopeful imagination.

As a manifestation of loyalty to the idea of humanity, the animat-
ing spirit of human rights has spread across the globe and is embod-
ied in a tangible body of laws, institutions, belief systems and actors. 
Human rights have become an integral component of international 
law and politics. The vast majority of campaigns in support of social, 
political and economic justice appeal directly to the language and ico-
nography of human rights as a means to legitimise and motivate their 
actions. The content of human rights has extended far beyond the 
desire to prevent the grossest acts of inhumanity to embrace an ethics 
of  non-discrimination and equality which would extend the principles 
of human rights into the workplace, the home, the school and a vast 
range of spaces in which human life is conducted. Even the US State 
Department has described human rights as one of the key driving forces 
of globalisation. John Lennon may not have been justified in describing 
the Beatles as being bigger than Jesus, but human rights most certainly 
are. The relative success of human rights appears to provide the strong-
est refutation yet to the vision of humankind as essentially rapacious 
and destructive. 

Humanity is not a myth. It exists and part of the form it takes is 
embodied in the idea and institutionalisation of human rights. Having 
said that, human rights are typically most conspicuous when they are 
being violated. Our continuing propensity towards inhumanity fuels 
the conditions which, now armed with the language of human rights, 
we are able to represent as intolerable and inhumane in a particu-
lar way. Human rights are inextricably entwined with what might be 
termed the dialectical character of the pursuit of a truly humane global 
order: aiming towards a better future but always struggling against the 
darker side of human possibility and destructive ingenuity.

Some thinkers dispute the claim that human rights are, in a manner 
of speaking, on the side of the angels. Such critiques typically deny that 
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the doctrine of human rights provides a bulwark against  inhumanity 
in the manner I have claimed above. The constituency of what I shall 
refer to as principled critics of human rights comprises many differ-
ent authors and perspectives. Some, such as Michael Ignatieff (2001), 
argue for a far more modest account of human rights than that which 
I shall defend here. Ignatieff views many human rights principles as 
containing too much ideological bias, which has the undesirable effect 
of significantly restricting the potential application of such princi-
ples to a more politically diverse and complex world. Others, such as 
Makau Mutua (2002), present a far more comprehensive repudiation 
of the emancipatory claims of human rights. For Mutua, the doctrine 
of human rights amounts to little more than the latest attempt by the 
‘West’ to impose its hegemony upon the ‘non-Western’ world. On this 
view, which I shall analyse in far greater detail in Chapter 2, human 
rights are actually better understood as another manifestation of inhu-
manity. Unlike the cynical denunciations of human rights expressed by 
authoritarian leaders in many parts of the world, the criticisms of think-
ers such as Ignatieff and Mutua should be taken seriously. Much of the 
remainder of this book will offer a detailed response to the principled 
criticism consistently levelled at human rights and their defenders. For 
the time being I shall offer three brief comments, which offer an initial 
response to such critiques. The substance of these comments will then 
be  developed further in the next and proceeding chapters.

First, a necessary condition for the universal validity of any moral 
doctrine is precisely that the norms which comprise that doctrine 
are not entirely bound to any partial set of beliefs and commitments. 
Human rights must speak for humanity. Different communities of 
peoples experience different challenges and threats to their well-being. 
For example, a community whose principal diet is based on agriculture 
and grazing animals will be more affected by prolonged drought than 
a community whose principal foodstuffs are harvested from the sea. 
Both communities, however, have a fundamental interest in enjoying a 
human right to an adequate diet. 

Second, the institutionalisation of human rights has exacerbated the 
perception that human rights are political weapons which powerful 
states wield against weaker states. Such allegations are, I contend, often 
empirically well founded but they tell us practically nothing about the 
moral character of human rights norms. The universality of human rights 
as a set of moral standards applies, in principle and in the first instance, 
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to all states everywhere. All states violate human rights. Some do so in a 
highly targeted fashion, as was the case in many powerful states’ actions 
as part of the inappropriately named ‘war on terror’. In such instances, 
the violation of human rights is not part of the raison d’état of the state 
but occurs regardless. Another, far more damaging example of many 
states’ violation of human rights can be seen in the growing numbers of 
entirely destitute human beings living and dying within many extremely 
wealthy cities within many societies. Enforced destitution is not the 
object of state economic policy, but it is a largely inevitable consequence 
of the policies adopted within the key inter-governmental and govern-
mental bodies which attempt to regulate the globalised economy. For 
other states, widespread violation of human rights is precisely what 
constitutes the apparent purpose of the governing authorities: such 
states seem to exist in order to violate the human rights of large sections 
of their populations. All violations of human rights should be identified 
and condemned. The institutionalisation of human rights, particularly in 
the form of the United Nations (UN) system, accords the strongest legal 
power to criticise and impugn the violation of human rights to states 
within inter-governmental fora. Given that no state can claim to have 
entirely clean hands in respect of human rights, it is inevitable that many 
such condemnations will carry more than a faint hint of hypocrisy. What 
should and must be critiqued, then, are some aspects of the institution-
alisation of human rights and not the doctrine of human rights itself. 
The name of human rights is routinely abused but this does not mean 
that all uses of human rights norms are similarly compromised.

Finally, very few, if any, critiques of human rights offer a viable and 
sufficiently fleshed-out alternative. In the next chapter I will discuss 
various regional interpretations of human rights, but these typically 
accept the core principles of human rights, whilst seeking to offer what 
is defended as a more regionally appropriate complexion. As I argued 
above, the consequences of inhumanity and our darker side are clear for 
all to see. Collectively, we have no good reason to endorse conditions 
in which large numbers of human beings are exposed to the prospect 
of destitution, systematic discrimination and even violent or prema-
ture death. Arguably, the single most important moral consequence of 
increasing globalisation consists in recognising that we are all impli-
cated in one another’s plight. We cannot morally avoid the effects 
of the suffering of others. There is no realistic prospect of a return to 
closed-off, de facto sovereign territories. Recreating the model of the 
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gated community will not solve the shared, collective  problems which 
confront us all. Thus, the largest problems which confront humankind 
are principally global in nature. As such, the ethical frameworks which 
should guide and direct our responses to these problems must them-
selves have a global basis and reach. Human rights offer, at the very 
least, the most firmly established and entrenched expression of the 
cosmopolitan framework our times require.

The content and basis of human rights

The philosophical literature on human rights is awash with a bewilder-
ing range of definitions of human rights, ranging from the very detailed 
formulation offered by James Nickel (2014, 2006) to the far terser defini-
tions offered by others such as Jack Donnelly (2013) and James Griffin 
(2008). Philosophers do not agree on what should be counted as a 
‘human right’. As noted earlier, the argument that many social, eco-
nomic and cultural rights should be included as human rights has yet 
to be accepted by all.3 The practical application of human rights is ill 
served by such damaging indeterminacy. Thus, my understanding of 
the content of human rights is principally based upon those rights enu-
merated within the principal UN human rights covenants and treaties, 
which together form the central pillar of international human rights law. 

Principal IHRL covenants and treaties

• Universal Declaration of Human Rights4

• International Covenant on Civil and Political Rights
• International Covenant on Economic, Social and Cultural Rights
• Convention on the Prevention and Punishment of the Crime of Genocide
• International Convention on the Elimination of All Forms of Racial 

Discrimination
• Convention on the Elimination of All Forms of Discrimination against 

Women
• Convention against Torture and Other Cruel, Degrading and Inhuman 

Treatment or Punishment 
• Convention on the Rights of the Child
• Convention on the Rights of Persons with Disabilities

This enumeration of human rights does not exhaust the list of core 
instruments included in the summary provided by the Office of the 
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High Commissioner for Human Rights. However, the sheer breadth 
and depth of human rights included in the above list will suffice for 
the purposes of my subsequent defence of human rights amidst cultur-
ally diverse conditions. There are many rights included in some of the 
above instruments which a lot of people object to. The CEDAW has, for 
example, attracted particular criticism on the grounds that some of the 
articles it contains are culturally inappropriate for many. I discuss this 
further in a later chapter. 

Allen Buchanan (2013) has set an unconventional precedent in 
which a philosophical defence of human rights begins with an appeal 
to existing IHRL for a determination of the content of human rights. As 
Buchanan notes, many philosophers propose a normative grounding 
for human rights which, if implemented, would fall far short of what 
are already widely recognised as legitimate human rights instruments. 
For example, James Nickel’s (2006) argument that the basis and scope 
of human rights are essentially set by the requisite conditions for a 
‘minimally good life’ is both conceptually indeterminate and much 
less ambitious than the existing content of IHRL in its determination 
of the conditions for human well-being. I share Buchanan’s insistence 
that there are few, if any, good reasons for rolling back human rights 
instruments in order to comply with the less ambitious aspirations of 
many other philosophers.5 However, by basing my determination of 
the content of human rights upon existing IHRL I do not intend to 
imply that positive law is essentially devoid of moral substance or that 
law and morality are two separate spheres of human existence, as many 
from Hans Kelsen (1967) to Jürgen Habermas (1996) have argued. 

Like any other body of law, IHRL exists within a wider field of social, 
cultural, political and moral signification. Fields of signification impact 
upon the formulation and application of all law-making. One conse-
quence of this is that existing human rights law is subject to a multi-
tude of differing interpretations concerning its purpose and legitimate 
content, which the formal law-making bodies and processes cannot 
legislate for. Robert Cover (1983) refers to this state of affairs as ‘juris-
generativity’, an admittedly somewhat cumbersome term which never-
theless underlines why appeals to the law do not mark the boundaries 
of normative deliberation.6 Any enumeration of the content of human 
rights is, therefore, inherently contingent. With this caveat in place, 
we may now turn to consider the basis of this enumeration of human 
rights. If IHRL is caught in a field of normative signification, what are 
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the principal elements of its normativity? In keeping with practically 
every other discussion of the core human rights ideals, I shall focus 
upon the three moral ideals out of which IHRL develops: liberty, equal-
ity and human dignity. Each of these ideals has been conceptualised 
and interpreted in a variety of differing ways. Each of them is, there-
fore, conceptually indeterminate. However, taking IHRL as providing 
the tangible expression of these ideals, I aim to offer formulations of 
each which are entailed by a commitment to human rights, which will 
then provide the basis for the analysis of human rights in subsequent 
chapters.

Liberty 

Based upon the number of separate rights which explicitly refer to the 
application of the liberty ideal, it is fair to say that liberty enjoys the 
greatest attention within IHRL. Beyond the recurring references made 
to ‘freedom’ (synonymous with liberty) as an ideal within numerous 
preambles to human rights covenants, liberty is central to a vast range 
of specific human rights. However, different human rights entail dif-
ferent conceptualisations of liberty. There are, at the very least, two 
 different understandings of liberty to be found within IHRL.

The first understanding consists of what Isaiah Berlin (1969) desig-
nated as ‘negative liberty’. According to Berlin, individuals’ enjoyment 
of negative liberty required the absence of state interference within the 
so-called private sphere. Negative liberty was essentially marked by 
non-interference. Berlin defined negative liberty thus: ‘I am normally 
said to be free to the degree that no man or body of men interferes with 
my activity’ (1969: 122). For Berlin, negative liberty consists simply of 
the absence of constraints upon one’s will which, when combined with 
the principle of non-interference, yields the conclusion: ‘the wider the 
area of non-interference the wider my freedom’ (1969: 123). A com-
mitment to negative liberty as a foundation for political authority aims 
at restricting the potential for the exercise of state power, which like 
many liberals, Berlin viewed as inherently coercive. While the condi-
tion of non-interference figures in many different human rights, con-
ventional wisdom has typically associated negative liberty with the 
category of civil and political rights (to which one should also add the 
economic right of property). Many of the most ardent defenders of civil 
and political rights have appealed directly to the vision of a relatively 
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limited state presupposed by negative liberty.7 Thus, a right against 
torture has typically been construed as requiring that the state and its 
officials simply refrain from torturing people. A right to participate in 
the political affairs of one’s community has also often been interpreted 
as requiring that political authorities refrain from placing obstacles in 
the path of citizens’ exercise of the right. It does not, therefore, extend 
to requiring that individuals actively participate in the political affairs of 
their community. The right does not need to be exercised by individuals 
in order to be said to be enjoyed by them. 

In contrast, the category of economic, social and cultural rights is 
conventionally far more closely associated with what Berlin referred 
to as ‘positive liberty’, or what Carol Gould has recently referred to 
approvingly as the ‘positive liberty tradition’ (2004: 15). The conceptual-
isation of positive liberty differs significantly from its negative counter-
part. Many of these differences are expressed in Joseph Raz’s definition 
of autonomy as positive liberty. Raz, a leading advocate of the positive 
liberty tradition, writes: 

if a person is to be maker or author of his own life then he must 
have the mental abilities to form intentions of a sufficiently complex 
kind, and plan their execution. These include minimum rational-
ity, the ability to comprehend the means required to realize his 
goals, the mental faculties necessary to plan actions etc. For a 
person to enjoy an autonomous life he must actually use these 
faculties to choose what life to have. There must in other words 
be adequate options available for him to choose from. Finally, his 
choice must be free from coercion and manipulation by others; he 
must be independent. (Raz 1986: 372–3) 

The requisite conditions for positive liberty are far more extensive 
and prescriptive than are those for negative liberty. Where advocates of 
negative liberty deliberately avoid the inclusion of any concern for the 
substantial attributes of individual agency (minimum rationality and 
specific mental abilities) or any references to the character of the envi-
ronments in which liberty is assured (adequate options), Raz’s formula-
tion of autonomy as positive liberty encompasses the key elements of 
this positive conceptualisation of liberty. Being free, on this approach, 
requires a great deal more than simply being free from external inter-
ference. Being free requires opportunities to exercise one’s freedom 
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through purposive deliberation and action. The rights most closely 
associated with freedom as an ‘exercise concept’ typically impose cor-
relative positive duties upon the state to establish and protect the con-
ditions for their enjoyment.8 Most obviously, rights to health, social 
security, shelter and the like all require more of the state than simply 
non-interference. For positive liberty rights, obstacles to their being 
exercised are absolutely to be considered impediments to the effective 
enjoyment of such rights. 

Positive liberty rights form an integral component of existing IHRL 
and are thus firmly included within my enumeration of the content of 
human rights. Having said that, a word of caution is in order concerning 
the risk of unduly fetishising such distinctions. In many instances, the 
possession and exercise of any given human right will entail furnishing 
the conditions of both negative and positive liberty. The most obvious 
example is a right to life. An individual’s right to life clearly imposes 
a duty upon states not to interfere in the individual’s private sphere. 
However, the enjoyment of a right to life will be fundamentally under-
mined where individuals do not possess a right to receive health care 
at the very least when confronted by life-threatening disease. There 
are thus many instances where the conditions for both forms of liberty 
are mutually supportive. However, many philosophers have harboured 
(and continue to harbour) concerns over the potential for some under-
standings of positive liberty to subvert some individuals’ deliberation 
and action. These concerns need to be addressed in order to arrive at a 
defensible formulation of liberty for the purposes of human rights. 

Many advocates of negative liberty consider its essentially formal 
character to be a distinct advantage over its positive counterpart. The 
more one stipulates that genuine liberty is dependent upon agents’ 
possession of substantive goods and conditions, the greater the oppor-
tunity for some to condemn others’ behaviour and commitments as 
in some senses falling short of the requirements for genuine liberty. 
The spectre of liberty being used as a mechanism for seeking to legiti-
mise unequal relations between different peoples has reared its head on 
many an occasion, and is well captured in the distinction Martin Hollis 
(1999) draws ironically between ‘liberals’ and ‘cannibals’. All too often, 
accounts of liberty as requiring a sufficiently developed mindset and 
developed state of civilisation have been used to ideologically legitimise 
typically colonial powers’ subjugation of colonised peoples. The very 
ideal which is so flagrantly abused by colonialism (and neo-colonialism) 
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has often provided part of the ideological basis for such abuse. A formal 
conception of liberty, which asks nothing of individuals and places the 
onus entirely upon states to refrain from interfering in their affairs, 
might thereby be defended as preventing such abuses of liberty. 

A tradition of so-called political liberalism has emerged within con-
temporary liberal philosophy, which also rejects positive liberty as 
providing a legitimate foundation for the regulation of diverse socie-
ties. Thus, philosophers such as Charles Larmore (1987), John Rawls 
(1993) and Chandran Kukathas (2003) have argued that the ideal of 
an autonomous life is not and need not be comprehensively endorsed 
by all of those citizens who are subject to the jurisdiction of the liberal 
state. On this view, the moral ideal of a life led autonomously is merely 
one of a number of reasonable perspectives upon how life might be 
led within complex societies. Any political morality which was based 
upon a prioritisation of autonomy in this sense would effectively load 
the dice of state power towards those for whom autonomy was valu-
able and against those who, for example, esteemed an unquestion-
ing commitment to some divine being as of primary importance. The 
alleged partiality of the appeal of an autonomous life is thus seen as 
fatally undermining the claims which advocates of the positive liberty 
tradition make on behalf of the foundational status of the ideal. Finally, 
other philosophers, such as John Gray (1993) and Anthony Langlois 
(2001), have described the autonomy ideal as an essentially ‘Western’ 
construct, which has little purchase within ‘non-Western’ societies.9 
The inclusion of autonomy within the moral underpinnings of human 
rights appears to seriously call into question the doctrine’s claims to 
universal validity and its capacity to legislate for diversity.

In response, no one can possibly deny that autonomy has been abused 
in the name of ‘civilising the natives’. However, the mere abuse of an 
ideal does not suffice to show that it lacks fundamental moral value. 
After all, the objective of colonial rule was not to provide the conditions 
by which subjugated peoples might come to freely determine their own 
lives. The so-called white man’s burden was always a very poor alibi for 
systematic exploitation and the denial of human rights. Indeed, much 
of what many have condemned in colonialism draws upon the ideal of 
autonomy as self-determination. The positive liberty tradition and its 
more substantive criteria for what liberty requires has been consistently 
drawn upon to uncover the persistence of inequality and exploitation 
between formally equal parties. This is particularly so in a post-colonial 



22 Human Rights and Cultural Diversity

context where the de jure sovereignty of former colonies is presented as 
sufficient evidence of their independence. The very formalism of nega-
tive liberty, in significantly restricting the criteria for enjoying liberty, 
can also, in so doing, obscure recognition of persistent impediments 
to the enjoyment of liberty. As the saying goes, the destitute person 
and the millionaire may be equally at liberty to sleep on the street and 
under the stars, but only one of them is effectively forced to do so. 

Whatever its value for more procedural approaches to political 
morality, negative liberty would provide for only a very diminished 
form of IHRL. In subsequent chapters, we will see that, despite my 
insistence that we have no compelling reason to roll back the content 
of IHRL, a number of contributors to the ongoing debate concerning 
the implications of cultural diversity for human rights argue in ways 
which draw upon the thrust of critiques of the positive liberty tradi-
tion.10 Given this, I shall add a couple more elements to my argument 
that a commitment to human rights entails a commitment to positive 
liberty. 

As both a concept of liberty and the vision of political authority it 
entails, negative liberty has attracted a great deal of criticism from 
various directions. For the purposes of human rights, two strands of 
criticism seem particularly pertinent. The first concerns the implications 
of placing so much weight upon mere non-interference in determin-
ing what liberty consists of. The second focuses upon negative liberty’s 
neglect of the purposive character of human agency. John Gray (1989) 
argued that Berlin’s formulation of negative liberty entailed that an 
individual’s liberty could be increased by a corresponding reduction in 
the quantity and quality of their desires to act. Negative liberty is, after 
all, a measure of non-interference in the area(s) in which an individual 
desires to act. The fewer and less demanding are one’s desires to act, 
the greater the degree of non-interference. The person who desires 
least might thereby be said to enjoy the most freedom. Gray argued 
that this meant that it was possible to describe the so-called contented 
slave as being free, since the slave wants for little beyond what is 
provided by the ‘benevolent’ slave-owner: sufficient food, shelter and 
occasional rest. Gray’s line of criticism drew upon an important earlier 
insight made by Gerald MacCullum (1972). MacCullum argued that 
the concept of negative liberty was flawed to the extent that it explicitly 
excluded any concern for what individuals may want to do with their 
liberty. He wrote:
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whenever the freedom of some agent or agents is in question, it 
is always freedom from some constraint or restriction on, inter-
ference with, or barrier to doing, not doing, becoming, or not 
becoming something. Such freedom is thus always of something 
(an agent or agents), from something, to do, not do, or not become 
something: it is always a triadic relation. (MacCullum 1972: 176)

Liberty is thus an ideal whose value lies in its exercise. An exclusive 
focus upon individuals being free from external interference was impor-
tant, but not the be-all and end-all of defining what genuine liberty 
consisted of. 

Charles Taylor (1985) extended upon this line of criticism by arguing 
that an exclusive focus upon non-interference entirely ignored the 
essentially purposive character of human agency. We act within and 
upon the world and upon each other. We have goals and aspirations. 
We make plans and devise strategies. Many of us want to grow and 
develop, perhaps even transform ourselves through concerted action. 
For each of us, our goals and aspirations will take on differing degrees 
of significance and importance: some may be relatively trivial, while 
others may be of profound value and importance for us. An exclusive 
focus upon negative liberty as non-interference effectively excluded any 
consideration of the varying degrees of significance of those aspects of 
our lives which the concept aims to protect from external interference. 
As Taylor argued, ‘freedom is important to us because we are purposive 
beings. But then there must be distinctions in the significance of differ-
ent kinds of freedom based on the distinction in the significance of dif-
ferent purposes’ (1985: 219). This specific line of criticism is particularly 
relevant for human rights. After all, the rights contained within IHRL 
are principally concerned with highly significant aspects of human 
agency. Many deeply important areas of human life are not covered 
by human rights; our capacity for loving another, for example, is not 
supported by an express human right to love. Despite such important 
exceptions, it is clear that any understanding of liberty that is capable 
of underpinning and justifying the body of IHRL must be able to pick 
out the more significant aspects of human agency. Negative liberty, by 
itself, is unable to do this precisely because it explicitly aims to exclude 
any such considerations from its understanding of liberty. Existing 
IHRL, thus, draws upon and reflects a far more substantive account of 
human agency than advocates of negative liberty allow for.
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The necessity of positive liberty for human rights can be illustrated by 
a brief analysis of one key human right: freedom of expression, which 
is principally covered by Article 19(2) of the International Covenant 
on Civil and Political Rights (ICCPR). It also figures in all of the key 
regional human rights instruments. The capacity and opportunity to 
freely express oneself cannot be adequately provided for merely by 
the state’s non-interference in the private sphere. First, the capacity 
for free expression requires individuals’ possession of some requisite 
cognitive faculties. While almost all human beings will possess the 
hard-wiring for deliberation and speech, the distinct capacity for effec-
tive free expression – developing and communicating an opinion or 
point of view – requires individuals’ access to at least a satisfactory 
education. Second, freedom of expression also requires the existence 
of a civic culture which is not entirely dominated by a single dogma. 
Advocates of negative liberty characteristically identify the state as the 
sole or principal source of authoritarian dogma. But mass communica-
tion technologies and mass consumerism can also yield and uphold 
dogmatic beliefs and prejudices, which can be no less harmful to free 
expression than state action. Securing sufficient conditions for all indi-
viduals to enjoy the opportunity to express themselves freely requires 
more of the state than simply upholding an equal right to negative 
liberty. 

Remaining with the example of free expression, it is important to 
note that a condition for exercising the right does not require that all 
individuals must first engage in a heroic process of critically reflecting 
upon their beliefs and opinions all of the time. The right is not restricted 
to only those with a college education. Indeed, this line of reasoning 
may be extended further to argue that individuals are under no obliga-
tion to exercise the right in order to enjoy possession of it. Many of us 
may prefer to have few opinions about matters of substance. Some of 
us will prefer to allow others to determine what our political or religious 
commitments should be. Such conditions do not typically amount to 
a violation of the right.11 Arguing that the positive liberty tradition is 
essential to contemporary IHRL does not create an obligation upon 
individuals that we must all continuously strive to be autonomous. 
What is required by positive liberty is that all individuals have suffi-
cient opportunities to develop and express their views and opinions in 
accordance with the kind of conditions which Joseph Raz identifies as 
key for autonomy: sufficient mental capacities, available options and 
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independence. It also means that some people’s general lack of interest 
in or even renunciation of the value of autonomy cannot justify their 
attempts to deny others’ access to the core conditions for autonomy. 
Against those who worry about the overly prescriptive potential of 
appeals to autonomy as a moral ideal of how life may be best led, 
autonomy is understood here as a threshold concept and not as what I 
shall term a heroic ideal.12 

Equality

We each possess human rights by virtue of being human and, for the 
purposes of human rights, we may each be considered to be what I 
shall term ‘subjects-of-human rights’. Not everything we do and are 
is a matter for human rights: many aspects of our lives are not covered 
by any of the core components of IHRL. However, conceiving of each 
human being as a subject-of-human rights is central to understanding 
how it can be that anyone’s entitlement to their human rights is not 
based upon some contingent property of their being or behaviour, but 
is integral to their subject-hood. While liberty and dignity are vitally 
important elements of this status, the most important moral ideal in 
this respect is equality. None of us possesses more or less of this vitally 
important aspect of subject-hood than does anyone else. As such, 
equality is a non-negotiable constituent of the entire moral doctrine 
of human rights. The necessity of equality is recognised in every key 
human rights instrument, all of which refer to the equal moral status of 
human beings and the non-derogable (that is, absolute) status of the 
principle of non-discrimination. 

Many advocates of equality have argued that the ideal imposes a 
fundamentally negative duty upon states in the first instance to accord 
equal weight to the standing and claims of all of those over whom 
they exercise jurisdiction. Ronald Dworkin expresses this succinctly 
when he writes that the equality principle ‘requires that the govern-
ment treat all those in its charge as equals, that is as entitled to its 
equal concern and respect’ (1978: 125). Needless to say, such succinct 
representations of a profoundly complex and important ideal often 
obscure just how much devil is in the detail of the terminology. Within 
political philosophy there is a vast body of literature dedicated to ana-
lysing this understanding of equality. Many have argued that human 
rights developed historically as a response to identity-based forms of 
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discrimination, whether these be based on class, religion, race, ethnic-
ity or gender. Simplifying a very complex debate, some argued that if 
according value to identity was largely the root cause of inequality and 
discrimination, then it followed that the most effective cure would be 
to frame policies and legislation in ways which ignored anyone’s iden-
tity: that overcoming racism, for example, would best be achieved by 
adopting a generally colour-blind approach to law and policy-making. 
Justice required excluding any consideration for those characteristics by 
which individuals differed from one another in order to ensure all were 
treated equally. One might say that justice on this approach required 
being entirely indifferent to difference.13 

There can be no denying that IHRL has been deeply influenced by 
this indifference to difference approach. This is most apparent in various 
interpretations of the basis and content of many civil and political rights 
in which our possession and exercise of these rights is considered in 
abstraction from the identities we bear. However, the character of IHRL 
has significantly changed as is apparent in the development of cov-
enants and instruments which address race, gender, minority status, 
indigeneity and the like. All of these instruments foreground individu-
als’ concrete identities in their attempts to prevent and combat inequal-
ity and discrimination. The perspectives afforded by so-called identity 
politics and the ‘politics of recognition’ have become integral compo-
nents of the formulation of equality within IHRL. All of this reduces to 
a simple observation: no one has ever suffered discrimination because 
of their being identified as an abstract bearer of moral and legal worth, 
which is effectively how individuals are conceived of by the indiffer-
ent to difference approach. People are discriminated against because of 
the way others falsely perceive members of oppressed communities to 
be necessarily inferior or less worthy of respect and consideration. The 
worst forms of such discrimination base their vilification of others upon 
appeals to the essential inferiority of others. Racially supremacist ideolo-
gies, for example, insist that human beings with a different skin colour 
can never be ‘as good as us’ as a consequence of their racial heritage. 
Less repugnant forms of discrimination allow for the possibility of their 
becoming ‘like us’ but insist that doing so is a condition of their claims 
to equal legal and political status. The first approach has underpinned 
slavery, genocide and apartheid. The second approach incentivises indi-
viduals to abandon their own identities and communities in order to 
garner the acceptance of members of dominant communities.14 
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IHRL’s extension into identity has significantly embraced the 
equality amidst diversity ethic which has inspired much multicultural 
thought and action over the past four decades. As referred to above, 
identity politics and the politics of recognition are essentially based 
upon the claim that individuals from minority or conventionally sub-
ordinated communities are entitled to possess and develop their con-
crete identities. On this approach, one’s entitlement to one’s rights is 
not conditional upon one’s renunciation of identity. Indeed, various 
specific human rights now exist which enable people to enjoy access 
to core components of their identity, such as rights to language, to 
religious practice and observance, to collectively owned tracts of tribal 
land and the like. Rights to cultural identity have emerged and are 
now well established within IHRL and political discourse. As such, 
individuals are afforded opportunities to sustain customs, practices and 
beliefs which, to a varying degree, make them who they are.15 IHRL has 
largely accepted that upholding the equality principle precisely requires 
recognising difference and diversity.

A developing and recurring theme of this book concerns the claim 
that our moral entitlement to the enjoyment of human rights is not 
merely dependent upon the actions of states and other power-holders: 
the protection of human rights is not an entirely top-down process. 
Our status as subjects-of-human rights is also affected by our beliefs, 
commitments and actions. This is most obviously the case where some 
individuals’ deep-rooted social and cultural prejudices about others 
have a significant and adverse impact upon the lives of those others. 
Some people’s refusal to recognise others as subjects-of-human rights 
can reinforce forms of oppression which are deeply resistant to more 
‘enlightened’ legal norms. Although the phenomenon is often less 
obvious, individuals’ enjoyment of human rights can also be under-
mined by beliefs they have formed about themselves and their own 
worth. Some of us may fail to conceive of ourselves as subjects entitled 
to the protections afforded by the equality principle as a consequence 
of affirming formally subordinated roles attributed to us by the cul-
tures we have little option but to identify with. The discrimination 
in such instances is more often than not intra-cultural, rather than 
inter- cultural in character. Numerous studies and authors have dem-
onstrated and analysed this phenomenon. The precise ethical chal-
lenge it creates for a doctrine which is fundamentally based upon the 
equality ideal is well expressed by Andrew Kernohan when he writes of 
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the plight of women subjected to formally and stringently patriarchal 
belief systems. He states:

her beliefs about what is good for her will depend on her beliefs 
about what she may legitimately expect. If the content of her 
beliefs about her legitimate expectations is infected with false, 
inegalitarian social meanings, then her knowledge of her good will 
be undermined. She can be harmed by her cultural environment 
even if she does not realise it. (Kernohan 1998: x–xi) 

Human rights protection cannot be extended to ways of being and 
believing which formally and systematically deny that all members 
of the community are entitled to recognition as subjects-of-human 
rights.16 

An adherence to the equality ideal within human rights does not 
require that all ways of being and believing must become substan-
tively alike. Nor, given the sheer extent of continuing inequalities in 
‘Western’ societies, does it require the global imposition of ‘Western’ 
ways of living. It does, however, indicate that human rights are not 
essentially predicated upon a demand to respect existing identities as 
such. It is not so much the actual substance of different identities which 
is worthy of respect but rather people’s status as subjects-of-human 
rights, which may be concretely realised or obstructed by the identities 
they bear. In turn, this serves to remind us of the importance of a con-
tinuing commitment to what might be loosely termed the ‘sameness 
principle’ in conceptualising and implementing human rights. Kwame 
Anthony Appiah expresses the point when he writes:

our moral modernity consists chiefly of extending the principle 
of equal respect to those who had previously been outside the 
compass of sympathy; in that sense, it has consisted in the ability 
to see similarity where our predecessors saw only difference. The 
wisdom was hard-won; it should not lightly be set aside. (Appiah 
2005: 146)

The equality ideal is binding not just upon states and other signifi-
cant power-holders but, as I shall argue in greater detail throughout 
this book, it also has implications for all of us. Basing human rights 
upon a notion of loyalty to the idea of humanity, as I have done, means 
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that it is not only states who must avoid denying the equal status of 
all human beings.17 Communities and even individuals should also be 
encouraged to overcome those persistent ways of being and believing 
which posit the inherent inequality of some human beings. This does 
not entail excessive forms of moral policing or even punishing those 
who fail to espouse the ideal. It does, however, entail a concerted 
attempt to transform those conditions in which systematic inequalities 
continue to wreak the damage they do. 

Dignity 

The final ideal which human rights appeals to directly is that of human 
dignity. It differs from liberty and equality in variously important ways. 
It is less frequently referenced by IHRL than liberty and equality. As 
such, it is directly referred to in the Preamble and Article 1 of the 
UDHR. It is also covered by Article 10 of the ICCPR. It is referred to in 
some other articles as a means for bolstering the specific good included 
within the article, as is the case with Article 13 of the International 
Covenant on Economic, Social and Cultural Rights (ICESCR) and its 
focus upon education. Dignity is also referenced in a number of national 
constitutions, such as Article 1 of the German Federal Constitution. In 
addition to dignity featuring less prominently in specific human rights 
instruments, it differs from liberty and equality in the following, highly 
significant, way. Liberty refers to a condition, an element of human 
agency which, while highly esteemed by many, is not valued by all. 
Nor do all human beings have an opportunity to consistently exercise 
their liberty. Many people would not accept the claim that those who 
do not consistently act freely are, in that way alone, fundamentally 
deprived of what it essentially means to be human. For many, while 
deplorable, systematic restraints upon the exercise of liberty are not 
construed as penetrating ‘all the way down’ into the core of what it 
means to be human. Likewise, although perhaps less assuredly, one 
might draw similar conclusions about some forms of inequality and 
discrimination. Many people are systematically treated unequally: the 
brute fact of their unequal treatment often does not necessarily yield 
the conclusion that some essential element of their humanity is thereby 
denied. The same absolutely does not apply to human dignity. Appeals 
to dignity characteristically evoke an appeal to some quintessentially 
human moral essence. To violate a person’s dignity is to attack their 
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humanity more fundamentally than to target their liberty and equality. 
Indeed, those who object to violations of liberty and equality may often, 
advertently or inadvertently, bolster their claim by appeal to the notion 
of dignity. That some violations of liberty and equality are so heinous is 
precisely because their effect is to undermine the dignity of the victims. 
By invoking the presumed moral essence of humanity, dignity offers 
a trump card in the denunciation of human rights violations. A final 
way in which dignity differs from liberty and equality concerns the 
lack of any sufficiently detailed and comprehensively accepted defini-
tion of the ideal. Most refer to a broadly Kantian precept which holds 
that humanity is fundamentally founded upon individuals’ status as 
ends-in-themselves. We routinely treat non-human animals and the 
environment as mere means, or instruments, to our ends and goals. 
As such, non-human material exists as objects, necessarily devoid of 
intrinsic value or worth. In contrast, human beings are intrinsically 
valuable. To treat another as a mere object, as many human beings are 
routinely treated after all, is to violate their dignity. 

The widely acknowledged difficulty in seeking to philosophically 
stipulate the defining features of dignity has largely resulted in an 
approach which identifies the ideal by its violations. Intuitively, most 
of us today would consider slavery as a violation of the slave’s dignity. 
Similarly, many would argue that being exposed to crippling destitution 
and chronic ill-health violates people’s dignity. Linking dignity directly 
to equality, many would agree that systems of apartheid or formally 
caste-based social systems amount to violations of dignity. However, 
beyond some intuitively uncontroversial examples, it becomes increas-
ingly difficult to construct a list of acts and beliefs which all, or at least 
most, people would label as violations of human dignity.18 Even the 
Kantian formulation, despite the number of authors who invoke it, 
could be interpreted as denouncing a vast range of existing practices as 
essentially a denial of dignity given the extent to which much economic 
and bureaucratic management involves forms of instrumental rational-
ity which precisely conceives of many human beings as human capital: 
means to the ends of generating profit or maximising efficiency. 

I will proceed cautiously in my deployment of human dignity in the 
following pages. While I would not expect everyone to agree with this 
particular approach, I shall equate dignity with part of what it means 
to endorse the principle of seeking to be loyal to the idea of humanity. 
Given that I associate that disposition with a commitment to human 
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rights as IHRL, I shall typically assume that violations of IHRL will, all 
other things being equal, constitute attacks upon human dignity also. 

Social context

Any attempt to formulate a human rights-based response to cultural 
diversity must necessarily acknowledge the social basis and context of 
human agency. We are all social beings. If society were of little or no 
importance for our lives and well-being, then there would be no real 
need to take diversity seriously. 

Human rights have been consistently criticised for what is alleged to 
be their general neglect of the social basis and context of human life. 
In some respects this criticism is unjustified.19 The social dimension 
of human life and human rights is frequently referenced in numerous 
human rights declarations, treaties and instruments. Our social exist-
ence is also fundamentally acknowledged within the category of social 
and, increasingly, cultural rights which enjoy increasing prominence 
within human rights. Such rights focus precisely upon the social and 
cultural conditions which confront many human beings in order to 
ensure the establishment and protection of social environments which 
support, rather than obstruct, the protection of human rights. One 
should also add that the entire edifice of IHRL is dependent upon 
the construction of a highly complex institutional infrastructure, which 
itself is only possible as a direct consequence of the existence of an 
extremely detailed set of social conditions and relationships.

I think that part of the misplaced criticism of human rights’ neglect 
of the social dimension of human existence can be understood as a 
response to the moral weight attached to a particular type of individu-
alism within some forms of human rights philosophy. In this respect, 
the criticism has more merit. Historically, human rights thinking has 
been significantly influenced by liberal philosophy. At the risk of unduly 
simplifying a very complex relationship, many liberal contributions to 
human rights have reproduced an account of human agency as ultimately 
reducible to a distinct, formally conceived-of sovereign individual who 
radically precedes the social conditions in which he deliberates and acts. 
Contractarian theories exemplify this approach insofar as they argue 
that a commitment to some form of human rights can be generated out 
of the mutually self-interested deliberations of sovereign individuals 
(Rawls 1971, 1993; Gauthier 1986). Typically, this process of individual 
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deliberation is pictured as taking place within a  hypothetical, pre-social 
domain in which the actual characteristics of embodied human agents 
are excluded and ‘left at the door’, so to speak. This way of thinking 
has attracted a deluge of criticism. For current purposes, one of the 
most important aspects of that body of criticism concerns the need to 
recognise human rights as a distinctly social good which, in the words 
of Appiah, ‘cannot be reduced to the satisfaction of a collection of indi-
vidual desires’ (2005: 127). Contractarian theories typically assume an 
initial moment of political constitution in which the contracting parties 
exist in a state of equality: no one has disproportionately more bargain-
ing power than anyone else. Needless to say, the world to which human 
rights responds bears no resemblance to that (admittedly appealing) 
fiction. Justifications of human rights, particularly those which aim to 
reconcile human rights with an acknowledgement of diversity, cannot 
appeal to such fictions and hope to remain relevant to the real world.

In the real world there exist human beings who are fundamentally 
influenced by their surrounding social conditions. Not just our actual 
lives but also the concepts we deploy to evaluate those lives are fun-
damentally affected by the social conditions which support them. The 
three core ideals of liberty, equality and dignity are all, as I discussed 
above, utterly immersed in and entwined with social conditions. The 
exercise of liberty can only be secured within suitably conducive social 
environments. Discrimination invariably targets human beings’ social 
and cultural identities and commitments. Even human dignity requires 
the establishment of material conditions which protect people from the 
de-humanising effects of extreme destitution. 

However, to say that the social dimension of human existence is 
integral to human rights is not to say very much about the specific sub-
stance or character of such conditions. I shall begin to address this now 
in the knowledge that subsequent chapters will develop and refine the 
account I draw upon.

Our identities and commitments are formed through our relations 
with others. We become who we are through our interactions with 
others. No one ever truly lives alone and none of us can ever truly ‘drop 
out’ of society. Our agency is fundamentally relational in character. 
Marilyn Friedman describes relational agency thus:

according to the relational approach, persons are fundamentally 
social beings who develop the competency for autonomy through 
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social interaction with other persons. These  developments take 
place in a context of values, meanings and modes of  self-reflection 
that cannot exist except as constituted by social practices. 
(Friedman 2000: 40)

Annette Baier (1986) has more succinctly coined the term ‘second 
persons’ in her attempt to express the irrefutable empirical observation 
that we only become persons through our relations with others. The 
lives of others are integral to our own. If this were not the case, then 
the hateful prejudices of others would have no fundamental effect upon 
those they target and we would be justified in requiring the victims of 
such prejudice to simply look the other way and not be so sensitive.20

While our relational nature is empirically irrefutable, what is less 
clear is precisely what the moral significance of this might be. After all, 
part of the motivation behind human rights has been (and remains) 
protecting individuals from the unwarranted and harmful effects of 
others’ behaviour and beliefs. In acknowledging the relational character 
of human identity do we not we run the risk of a consequent diminu-
tion of the continuing need for the establishment of protective barriers 
between self and other? This is highly complex and will be returned to 
throughout this book. For the time being, it should suffice to say that it 
is possible to both acknowledge human interdependency and defend 
human rights. Indeed, defending human rights can only effectively 
be realised precisely through recognising human interdependency. I 
am not alone in pursuing this approach to human rights. One of the 
leading voices in this approach is that of Seyla Benhabib who similarly 
seeks to recognise the socially relational character of human agency 
whilst remaining committed to a normative ideal of self- determination. 
She writes, ‘only when members of a society can engage in free and 
unrestrained dialogue about their collective identity in free public 
spaces can they develop narratives of self-identification, which would 
unfold into fluid and creative re-appropriations of their own traditions’ 
(2011: 76). What human rights are committed to is not the conserva-
tive objective of reinforcing existing social relations for their own sake. 
Nor do they serve to only support an individual’s continuing member-
ship of a cultural or political community. Rather, human rights offer 
the opportunity for individuals to extend upon, revise or even radically 
transform existing identities. In Carol Gould’s (2004: 62) terms, human 
rights have a quintessentially transformative potential. Acknowledging 
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the relational character of human agency and identity does not entail 
abandoning individuals to a socially determinist outlook.

Conclusion

This first chapter has covered a wide expanse of complex,  philosophical 
terrain. I have identified a principle, that of loyalty to the idea of 
humanity, as a possible basis for the origins and continuing motive 
force for a commitment to human rights. I have enumerated my 
understanding of the content of existing human rights and outlined 
separate understandings of the three core ideals which IHRL draws 
most heavily upon. Finally, I have made a beginning upon the complex 
task of reconciling the necessary acknowledgement of the social basis 
and  context of human agency with a continuing commitment to 
human rights. 
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(London: Pimlico, 2001).

• James Griffin, On Human Rights (Oxford: Oxford University Press, 
2008), chapter 1. 

• James Nickel, ‘Human Rights’, in Edward N. Zalta (ed.), The Stanford 
Encyclopedia of Philosophy (2014), <http://plato. stanford.edu/
entries/rights-human/> (last accessed 27 July 2016).

Notes

 1. As Samuel Moyn (2010) has recently argued.
 2. Alessandro Ferrara (2003) also views human rights in such terms. He 

views this argument as originating within Hegel’s philosophical vision 
of humanity and a response to what Hegel referred to as the ‘slaughter 
bench of human history’. 

 3. One of the most influential political philosophers of the past fifty years, 
John Rawls (1999) excludes almost all social and economic rights from his 
account of what should be considered as universally applicable human 
rights. I consider Rawls’s argument in greater detail in Chapter 2.
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 4. Strictly speaking the UDHR is not a legally binding instrument since it is a 
declaration and not a convention. However, many domestic jurisdictions 
now recognise the UDHR as an essential component of customary law 
and thus legally binding.

 5. Chapter 2 will discuss in far greater detail the arguments of those who 
insist that the justification of human rights amidst cultural diversity 
requires precisely this kind of roll-back of human rights.

 6. Seyla Benhabib (2011) also analyses human rights through this prism of 
jurisgenerativity.

 7. Within this group one may include Cranston (1973), Nozick (1974) and 
more recently Kukathas (2003), although Kukathas argues in support of 
only one fundamental right: freedom of association.

 8. Charles Taylor (1985: 213) has coined the term ‘exercise concept’ in his 
critique of negative liberty. I consider another aspect of Taylor’s critique 
below. 

 9. Of course, precisely what constitutes a ‘Western’ ideal or value is a ques-
tion rife with potential pitfalls. For the moment, I will assume that the 
reader has some intuitive sense of what Gray and Langlois (or anyone else 
for that matter) are referring to. In the following chapter I will outline a 
constructivist understanding of culture which picks out the distinctly polit-
ically contingent character of such labels as ‘Western’ or ‘non-Western’. 

10. In many such instances, the focus is upon non-interference in the affairs 
of other cultural communities. Needless to say, this does not necessarily 
equate with a commitment to individual negative liberty since the political 
organisation of some such communities may routinely interfere in their 
members’ affairs. This will be explored further at various points.

11. Some readers may be minded to consider Kant’s (1970) definition of 
‘enlightenment’ as precisely requiring overcoming such forms of ‘self-
incurred tutelage’, ‘immaturity’ and promoting the capacity of daring to 
think for oneself. Clearly, the grounds for possessing human rights cannot 
be so demanding given just how many people would thereby fail to qualify!

12. At this stage I am merely attempting to set out a sufficiently detailed for-
mulation of autonomy as positive liberty. Some of the key implications of 
this formulation for the application of human rights amidst diversity will 
be explored in much greater detail in subsequent chapters. 

13. This phrase is inspired by the title of Iris Marion Young’s book Justice and 
the Politics of Difference (1990). Young’s analysis of the social and political 
sources of discrimination and inequality has exerted a profound influence 
upon the entire field.

14. A particularly tragic example of this can be found in those policies of forci-
bly removing indigenous children from their families and rehoming them 
in white families. 
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15. Chapter 4 will analyse the right to cultural identity in far greater detail and 
I will argue that limits to the right are essential if we are to avoid jeopardis-
ing some people’s human rights. 

16. Note the phrase ‘ways of being and believing’. This term of art will recur 
throughout this book and is intended to refer to those systematic elements 
of established cultural communities which distinguish one community 
from another. As I shall discuss in greater detail in subsequent chapters, 
I do not approach ways of being and believing in an essentialist manner. 
They do change and develop and they are subject to internal and external 
interpretation and contestation. However, they do pick out an enduring 
and pervasive sense of phenomenological realities through which indi-
vidual and collective identities are formed and reproduced.

17. I am, of course, aware of just how underdeveloped this core argument 
remains at present. It will be developed and refined as we proceed. 

18. Schacter (1983) does attempt to list conduct and ideas which he argues 
can be reasonably considered to violate dignity.

19. As Allen Buchanan writes, ‘the authors of the UDHR in particular took 
considerable pains to make it clear that the individuals to whom this 
document ascribes rights are social beings, but they underestimated the 
resilience of false perceptions’ (2013: 87). 

20. This is a huge issue and will be returned to in later chapters where a far 
more detailed explanation and defence will be offered. 
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