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INTRODUCTION

‘We are intellectual streetfighters’
Hans J. Morgenthau (1969)

One way to situate this book is to see two problems. The first is how we
call the bluff of today’s strongmen in a new era of nationalist populism
and competition between the great powers. The second is how we reconcile
foreign-policy realism with a progressive politics. Yet a third way to look at
it is to judge Hans Kelsen’s Political Realism on its ability to resuscitate this
iconic man as a political thinker who helps us solve these challenges with
new confidence.

To the specialist as much as to the general reader, Hans Kelsen ranks as one
of the best twentieth-century jurists. In a beautiful piece written for The New
York Times in 1999, former law professor and author of The Reader, Bernhard
Schlink, suggested that this ‘modest Old World gentleman’ was the best of
them all. He was a pleasant man — and sharp as a razor’s edge. ‘You not only
kill your opponent, but you leave their bodies neatly dissected on the place of
the battle,” as Hans Morgenthau (1948b) wrote in a letter to his mentor and
friend of forty years. Little wonder that Carl Schmitt — ‘the most evil man alive’
(Morgenthau 1984a [1977]: 16) — hated Kelsen, and that today’s decisionists
still fear being unmasked by Pure positivists.

Make no mistake, Hans Kelsen is my favourite political philosopher, and
for more than a decade I have explored Kelsenian themes and ideas (Schuett
2007, 2011, 2015, 2018). In the theory and practice of international politics,
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I am a Kelsenian. What, then, is Hans Morgenthau, one of the last century’s
finest foreign-policy realists, doing at the head of an introductory chapter to a
book ostensibly about a so-called idealistic jurist? The whole of this book must
be the full explanation.

What matters at this point is to say where I am coming from, and in light
of the book’s method and tone, to sketch where I am headed with what really
is my Kelsenian style of political thinking: that is to say, all errors are mine,
not Kelsen’s. Taking a fresh look at his life and thought from the point where I
stand, I aim to set out a progressive vision of political realism, developed within
a specific intellectual context: it is the ideal of the open society, made distinct
by Karl Popper and his student George Soros, which allows me in this book
to reach back, and to recruit Kelsen as a new and important ally in the battle
against Schmittians old and new.

Loved or loathed - there was never much in between — the project of a Pure
theory of law, state and international legal order was ground-breaking. No one
in the West could ignore what was coming out of Vienna via Kelsen’s pen and
typewriter. And while, to this day, his political thinking is nowhere near as known
as his writings on norms and international law, over the last ten years or so there
has been a resurgence of interest in this iconic Austrian—American émigré on
the part of political and international relations (IR) theorists who work in the
twilight zone where philosophy, law and world politics meet. His Pure Theory
of Law (1967 [1934a]) is still a go-to treatise of modern legal positivism. His
wartime book, Peace through Law (1944a), contributing though it does to the
many misperceptions of Kelsen as a naive idealist, is a surgical take on the causes
of war and the problems of a Kantian peace. Kelsen’s The Essence and Value of
Democracy (2013 [1929b]) is a classic in terms of what makes democracy.

And what is more, his 1952 Berkeley farewell lecture, “What is Justice?’, is
one of the finest statements in the history of modern liberalism (Kelsen 1952a,
1957a).! To me, in this book, Hans Kelsen and his thought are calm and clear,
gentle and bold, realistic and progressive.

Not only a man of Pure theory, he was also a man of pure action. He had
seen it all. He dedicated his life to the pursuit of knowledge, but was not purely
ivory-tower. There was drama too: lots of it, but nothing could really bring him
down.? He survived the horror that befell Europe during the age of extremes.
He experienced how fragile political systems are, and how international orders
are contingent products of history, not any natural law. In his role as legal
advisor to the de facto last k. u. k.> War Minister, he was there when imperial
Austria—Hungary fell to pieces — and then, only a few days later, Kelsen’s new
task inside the State Chancellery was to work on a definitive Constitution for
what was to become a new Austria. He had real access to the corridors of real
power; and years later, once he was in the United States, he was to work for
American foreign intelligence.
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Hard to believe he was a reluctant jurist. He quickly climbed the academic
ladder, becoming full Professor of Constitutional and Administrative Law
in Vienna at the age of thirty-seven. In the early 1930s, Harvard Law Dean
Roscoe Pound (1934: 532) called him ‘the leading jurist of the time’. And
Charles E. Merriam, one of America’s most prominent political scientists,
tried to lure Kelsen to Chicago (Boyer 2008). But his heart lay elsewhere.
He loved philosophy and literature. He wrote the occasional poem and had
three published in a Viennese newspaper, while realising, with a wink, that
he was not as talented as he had hoped. His first book was on Dante. He
was friends with Otto Weininger. A classmate of Ludwig von Mises. The best
man at Joseph Schumpeter’s second wedding. The uncle of Peter Drucker. He
holidayed with Sigmund Freud. And being quite a networker, he helped an
unknown Karl Popper meet F. A. Hayek in mid-1930s London, paving the
way for the philosopher’s later success.

One might say he was already living the open society ideal, soon to be made
famous by Popper and Soros, which is not to say that Kelsen pre-empted these
men and their ideas, but rather that he was an intellectual streetfighter for a set
of ideas that make an open society: rule of law, human rights and individual
freedom (see Soros 2019: 26-7). And even though it is early days in the book
to explore this — and this goes out to the Schmittians — an open society does not
shy away from using state power in domestic and foreign affairs; what it does
do is ‘broaden the understanding of self-interest in the use of power’ (Breyfogle
2018: 565; Schuett 2015).

What did interest him from first to last — as I show in the book — is what
has always interested the real realists in Western political and IR theory. It
is the real You, the very intimate You (Schuett 2010b; Schuett and Holling-
worth 2018). What is behind Kelsen’s Pure positivism is the single Freudian
story of how we as human beings are forced to battle the many frustra-
tions in the many theatres of our social experience: the realm where pleasure
clashes with pain; where the soft voice of the intellect competes with the
crude drumbeats of mass emotions; where ideals of justice are outgunned by
parochial power motives. It is the Kelsenian story of how, out of that battle
within us, there emerges the reality of law, and the political moment. We
are forced to make a moral choice. Are we, in Niebuhrian (1944) language,
children of light? Or are we children of darkness? We miss the point if we
go looking for whether Kelsen believed in a Kantian peace. It is not about
believing. Politics is not the realm of Nature, God or any other natural law. A
Kelsenian political realism focuses on how, only a tiny little fraction after the
real You, there is always Your Interest; and on how, in some intimate place
in between, there is the twilight zone where the battle over so-called national
interests is raging. The rest is just invented drama, or modern mythology on
social media steroids.
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In other words — to Schmittians — he ranks as one of the West’s most danger-
ous men. Inching from the fringes to the centre, the champions of a mythical
friend—foe politics are regrouping. Anti-establishment guns blazing, de-legiti-
mising the Other in a 24/7 news cycle madness while exploiting the ruthlessly
real and manufactured fears of the so-called little guys, the strongmen seem ever
more willing to go for the political kill, and appear to get away with the big-
gest of all frauds: that the Schmittian decider knows what is best for the flock,
selling this or that policy as a self-evident necessity of an allegedly unideologi-
cal political realism (see Stirk 2005a; Lind 2015; Drolet and Williams 2018;
Scheuerman 2019; Krastev and Holmes 2019). If Kelsen were alive, he would
call them out. There are no natural necessities. There are only positive interests.
Chances are that whatever good or bad or ugly happens in political and inter-
national life has been willed by someone for someone.

He was not destined to become one of the world’s prime villains when he
was born in 1881 in the reign of Franz Joseph, in the Prague of the Austrian—
Hungarian Empire. His father, Adolf, was a hard-working man from Brody,
which back then was a buzzing free-trade city in Galicia, or Austria—Poland,
and today lies in Western Ukraine’s Lviv Oblast. At the age of fourteen, and
penniless, Adolf Kelsen had left for Vienna, where years later he would own
a small business dealing in lamps and lighting fixtures in the Fourth District,
at Goldeggasse 20, near the Upper Belvedere, a former Habsburg palace.
His mother, Auguste, née Lowy, was from Neuhaus, a small city in Southern
Bohemia, today’s Czech Republic. She died at the ripe old age of ninety, in
Bled, back then a small town in Yugoslavia, now north-western Slovenia. She
bore Adolf four children, of whom Hans was the eldest. A child of the long
nineteenth century, a star intellectual in the short twentieth, Hans Kelsen
passed away in 1973 from a cardiac arrest, in President Nixon’s Cold War
America, in a nursing home in Orinda, California, just east of Berkeley, where
in the mid-1940s he had bought a small house at 2126 Los Angeles Avenue.
His ashes were scattered in the Pacific. With his wife, Margarete, née Bondi,
from Vienna, who had been at his side for over six decades, he led a full life:
the life of a true scholar.

His life journey was not of his own choosing. It was the age of extremes, and
it was all real. He fled Vienna for Cologne in 1930. The ruling Christian Social
Party, founded by the infamous anti-Semitic populist Karl Lueger, a former mayor
of Vienna, had pursued a nasty campaign against him. He then left Cologne for
Geneva in 1933. The Nazis, with Hitler as the new German Chancellor, were hell-
bent on purifying the civil service of Jews. Kelsen was one of the first law profes-
sors to be sacked. Even though almost the entire faculty at Cologne spoke out in
favour of him, there was one man who did not. This man, of course, was Schmitt,
which is particularly bitter because Schmitt owed his professorship at Cologne to
Kelsen’s positive intervention in the first place. Later, in 1938, Kelsen had to flee
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Prague, where Volkische Nazi student groups were mounting malicious attacks
on Jewish professors. And a couple of years later he had to quit Geneva, this time
leaving Europe for good. On 21 June 1940, he arrived safely at the port of New
York City, disembarking from the S.S. Washington, which he had boarded in
Lisbon ten days earlier. At almost sixty years of age, with little money in his
pockets as the Nazis had robbed him of his pension, he had to start all over again.

And of course, the battle rages on. It was on 22 September 2011, a Thursday,
late in the afternoon, in the glass-domed Reichstag building in the middle of
Chancellor Merkel’s Berlin, that then-Pope Benedict XVI, a serious intellectual
and former Prefect of the Congregation for the Doctrine of the Faith, lashed out
against Kelsen. Addressing the German Bundestag, as part of a three-day state
visit, Benedict (2011) spoke at length about the foundations of law. To him, it
was crystal clear that the real Kulturkampf, or intellectual streetfight, in the West
is between two foundational ideas: the Catholic doctrine of natural law versus
the secular doctrine of a Kelsenian positivism (Dreier 2009; Brown 2011). Add
to this (legitimate) intellectual war of ideas the constant (deplorable) anti-Semitic
ploy against so-called ‘Kelsen-Kohn’ (see Robertson 2002: 247) and it is clear
to me that Kelsen — and, for that matter, You and Me — need defending against
Schmittians old and new.

NOTES ON METHOD, STYLE AND STRUCTURE

I should add here, at this introductory stage in the book, what may be more
than the allowed number of methodological disclaimers, but I believe they are
necessary.

First, Hans Kelsen’s Political Realism has two vantage points. I designed
the book as a Critically inspired political and IR theorist, in the spring of
2010, when I was doing post-doctoral research at the University of California
in San Diego. There and then I could already picture what I wanted to say
about Kelsen’s political thinking (Schuett 2011). But for a handful of reasons
it took me until the summer of 2018 — in the years in between I had become
a Civil Service foreign-policy professional — to sit down and start writing it
all up, within walking distance of where Kelsen lived and worked in Vienna.
What follows is a series of twenty-five dispatches written from the frontlines
of the theory and practice of international politics.

I hope my balancing act of doing political and IR theory that is both ana-
lytical and accessible satisfies the scholarly expert as well as practitioners and
general readers. Politics is where the rubber hits the road so there is no point
in sugar-coating how rough it can get. Yet since all political action has its roots
in political thinking, making sense of real-world problems requires clarity on
concepts and ideas, which is a purely theoretical endeavour.

Second, my (over-)ambition has been to present the reader with a lively story
about this iconic man’s life and political thinking. As to Kelsen the man, I have
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been much inspired by the energetic and intimately interpretive style of Erica
Benner (2017, 2018) and Miles Hollingworth (2013, 2018a, 2018b), both of
them compulsively readable philosophers and writers, who, between them, have
been treating — that is, bringing to life — Niccold Machiavelli, St Augustine of
Hippo and Ludwig Wittgenstein.* Note, though, that my picture of Hans Kelsen
here is not even remotely a kind of intellectual biography; such a book remains
to be written.

And as to Kelsen the political thinker — the progressive political realist —
I would say that I stand squarely with those political and IR theorists who
have argued that ‘getting realism right’ (Scheuerman 2019: 4) is important,
politically and theoretically. For too long, the so-called Realist tradition and its
so-called timeless realpolitik champions have been used and abused by theo-
rists and practitioners to justify ideas and policies that are barely justifiable,
at least not necessarily by the standard playbook of going back all the way to
Thucydides and so on. In this sense, then, and without implicating any one of
them in what I argue in this book, I must say that my own views of political and
IR theory in general, and political realism in particular, have been shaped to a
great extent by the work of John C. Williams (2015), Chris J. Brown (2002),
Peter Stirk (2006), Richard Little (2007), Michael Williams (2005), William
Scheuerman (2011) and Ken Booth (2008).°

All of this is to say, what I have done in this book is use techniques of intel-
lectual biography and methods of conceptual analysis, and combine them to
produce one account: Kelsen as a man of political realism for our time.

But then, third, as Kelsen’s student John Herz (1951: 1) noted: ‘In all selec-
tion there is a certain unavoidable element of subjective evaluation.” This book
is no exception. Kelsen published the equivalent of 18,000 pages, not counting
his unpublished material and letters. My focus was politics, not law; since I
am not a trained jurist, whenever I had to enter jurisprudential territory I have
relied, as clearly indicated, on the relevant law literature.® So #2y Kelsen, as pre-
sented in this book, is unavoidably subjective and partial: mine is a version of
the other Kelsen. And my hope is that my reading helps someone at some point
to synthesise the legal and political, as well as the biographical and theoretical,
into one grand narrative.

Note also, fourth, that this book has been written in my personal capacity
as a scholar: as a Critically inspired political and IR theorist, and as a Classical-
style foreign-policy realist of a philosophical bent. All views expressed are my
own. And unless indicated otherwise, all quotations from other languages are
my own translation (Pils 2016 is helpful).

The book is organised to reflect the extent of the reinterpretation of Hans
Kelsen’s political thinking that I argue is necessary. Coverage of the subject is
very much determined by the focus on him as a political thinker. By showing
how he thought of man and the state, and of war and peace, what I really do
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in the following five chapters is portray Kelsen as a gentle liberal mind and a
tough political realist.

Chapter 1 thus takes on his enemies and constructs a robust forward-defence.
Chapter 2 explores his milieu, and presents him as a fearless scholar and prac-
titioner who, throughout his life, was bitterly acquainted with what power is.
Chapter 3 then zooms in on what I argue is his Freudian core, and reveals his
shockingly realistic account of You and Me. Chapter 4 extends this analysis of
the political to look at the realm of power politics, and brings to life Hans Kelsen
the foreign-policy realist. Chapter 5 offers a broader assessment of Kelsen’s style
of political thinking, and directly challenges not only the Schmittians but also
conventional notions of the so-called Realist tradition. Readers will hopefully
find my analysis of Kelsen useful, but they may, or not, part company with me
over how I will be using Kelsenian political thinking — and method - for my own
purpose in normative political and IR theory.

Finally, I should add that, in writing this book, what Morgenthau (1969)
wrote in a letter to Hannah Arendt has encouraged me: “We are intellectual
streetfighters. So if we don’t make clear on which side of the barricades we
stand, we have failed.” I leave it to the reader to decide whether Kelsenian
ideas can help us solve some of today’s political problems. What you get, either
way, is my gloves-off defence of this open society prophet. I must say, I have
experienced in his life and political thinking a powerful sense of a realistic yet
progressive calm that I believe is necessary for keeping the Schmittians at bay,
while guarding us against future strongmen.

Now, before the curtain goes up for Hans Kelsen, I would like to thank a
number of people who provided me with help and support in the completion
of this book.” Students in my Realism seminar at the University of Salzburg
kept pressing me in lively class discussions on how foreign-policy realism needs
updating. Miles Hollingworth gave me advice and encouragement at crucial
stages: without him this book probably would not exist at this time. The Hans
Kelsen-Institut, tucked away so beautiful and calm in Vienna’s Nineteenth
District, was always there for me. Anne Feder Lee (2011) allowed me to use
unpublished letters and the cover image: her grandfather in Berkeley, 1968.
Jenny Daly and her team at the Press have shared my enthusiasm from first to
last, and Wendy Lee copy-edited the book with verve and great care.

As ever, I am endlessly grateful to Clemens Jabloner: without him, this
book — and much else — would not exist. And as always, it was my wife,
Susanne, who created the magically gentle atmosphere of Machiavellian GSD
idealism in which hard work became easy.






